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THE FACTS ABOUT DOCTORS’ OPINIONS

Legislative language, court decisions help clarify lawsuit requirement

By RICHARD A. SILVER
and AMANDA WHITMAN

n 2005, the Connecticut legislature signif-
Iicantly amended the requirements for
bringing a medical malpractice action. (See
Public Act No. 05-275, § 2). Now a plaintiff
must first obtain a written opinion from a
health care provider of the same
specialty as the defendant,
which states “that there
appears to be evidence of
medical negligence and
includes a detailed basis for
the formation of such opin-
ion.” (See General Statutes §
52-190a.) In addition, the
plaintiff must attach a
copy of the opinion, with
the health care provider’s
name redacted, to the
complaint. Finally, the
statute provides that “the
failure to obtain and file
the written opinion . . .
shall be grounds for the dismissal of the
action.”

Since its enactment, there has been volu-
minous discussion over the meaning of this
new requirement. This article addresses
three important controversies: (1) Does the
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failure to file a physician’s opinion deprive
the court of subject matter jurisdiction? (2)
What is the remedy if a physician’s opinion is
not sufficiently detailed? (3) Is a physician’s
opinion required to address causation?

Subject Matter Jurisdiction
While no appellate court decision has
addressed the issue, Superior Courts that
have examined it in detail have held that
the failure to file a written opinion does
not deprive the court of subject matter
jurisdiction, and dismissal is discre-
tionary, rather than mandatory. See
Donovan v. Sowell, 41 Conn. Law
Reporter 609, (June 21, 2006); Greer v.
Norbert, 42 Conn. L. Rptr. 806 (Feb. 7,
2007).
There are cases to the contrary.
However, these cases do not
give an in-depth analysis.
Rather, they appear to
assume that the failure to
file a written opinion
deprives the court of
subject matter juris-
diction.
First and foremost, the terms
of the statute do not deal with
the failure to file an opinion
alone, rather the express terms
of the statute state: “The failure
to obtain and file the written
opinion . . . shall be grounds for dismissal.”
Thus, dismissal is not warranted under the
clear terms of the statute where a plaintiff
obtains a written opinion but fails to file the
opinion. See Greer v. Norbert, 42 Conn. L.
Rptr. 806. In Greer, the plaintift’s counsel had
clearly obtained the opinion, but had inad-

vertently failed to file the opinion. Thus,

applying the clear terms of the statute, the
court held dismissal was not warranted.

Moreover, even where the plaintiff failed

to obtain a written opinion, the statutory

language does not expressly state that this

deprives the court of subject matter juris-

diction, or that dismissal is required. As the

court in Greer explained, “the statute does

not say ‘the action shall be dismissed, which

could make it mandatory,” rather it uses the

language “shall be grounds for dismissal.”

The court considered various definitions of

“grounds” and concluded they all sup-

ported that dismissal under § 52-190a (c) is

discretionary.

The court in Donovan also

pointed out the statutory lan-

guage “does not state . . . that

a plaintiff’s failure to com-

ply with [§ 52-190a]

deprives the court of sub-

ject matter jurisdiction,

or . . . that dismissal is

mandatory.” The court

considered the statu-

tory language in light

of the related princi-

ples for determining

whether a statutory

time limitation impli-

cates subject matter

jurisdiction, noting “our Supreme Court

has stated . . . ‘there is a presumption in

favor of subject matter jurisdiction, and we

require a strong showing of legislative

intent that [a statutory] time limit is juris-

dictional.” Williams v. Commissioner on

Human Rights and Opportunities, 257
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